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Constitutional Reform in Fiji
Introduction

In 1874 Fiji became a colony of Britain when the paramount chiefs of Fiji signed up a Deed of Cession giving the islands to the British Crown.  Fiji remained a colony until the first written document for her governance was given by the British in 1966 followed by the 1970 Constitution, 1990 Constitution and the 1997 amendment Constitution which entailed a holistic review of the 1990 Constitution.

The Making of 1970 Constitution
The genesis of the 1970 Constitution was in accordance with the decisions taken by the Fiji constitutional conference held in London in July/August 1965.  A new constitution was enacted for Fiji and conferred by the Fiji (Constitution) Order 1966 and brought into effect on 23 September 1966.  For the first time, this constitution provided for the majority of elected members of the Legislative Council.  The 1966 Constitution also provided for a Legislative Council consisting of 4 officials and 36 elected members.
In 1969, the Alliance Party which was the governing party led by it’s Chief Minister, the Hon Ratu Sir Kamisese Mara and National Federation Party, the official opposition held talks about the next constitutional steps for Fiji.

On 17 January 1970 the Chief Minister and the Leader of the Opposition made a joint public statement agreeing to the following:

· Fiji should proceed to Dominion status.

· Fresh elections need not be held following independence (first elections were held in 1972).

This statement was followed by the British Government’s Minister of State for Foreign and Commonwealth Affairs, the Rt. Hon Lord Shepherd visiting Fiji in February 1970.  He held meetings with political leaders and other representatives of the two parties, representatives of the Great Council of Chiefs and members of various groups, organisations and individuals.  During this visit Lord Shepherd was able to reach agreement with key stakeholders on most of the issues.
His Report was signed in Suva in February 1970 by 34 of the 35 elected members of the Legislative Council.  On 25 February 1970, Lord Shepherd’s Report was accepted and confirmed by a motion in the Fiji Legislative Council.  

In keeping with the undertaking in the Report, the British Government invited members of the Fiji Legislative Council to a constitutional conference in London in April 1970.   

Fiji’s Constitutional Conference was held at the now well known Marlborough House which is the headquarters for all Commonwealth Countries in May 1970.  The Conference agreed on a draft constitution for Fiji following much goodwill on the part of the leaders of the Alliance and the National Federation Parties.  Fiji gained independence and attained dominion status in October 1970 and acquired a constitution adopted in many ways on a colonial framework.  In the absence of Britain in the subsequent years, the main political parties were left to negotiate contentious issues on their own.  The 1970 Constitution served the people of Fiji well for 17 years during which Fiji enjoyed a buoyant economy, increasing prosperity and overall stability.

In this time, although there were signs in areas of the constitution which needed review, a review was not taken due to the lack of will on the part of the leaders of the two major political parties.  Hence, the 1970 constitution remained intact until the political upheaval of 1987.

1987 and its Aftermath
On 14th May 1987, the Fiji Military Forces, led by its third ranking officer, one Sitiveni Rabuka overthrew an elected government and installed a military/civilian government.  Many reasons have been advanced by theorists for the root causes of the coup- de- tat.  The colonial system inherited from Britain has been blamed to a large extent.  Racial tension between the two major races (native Fijians and indo Fijians) reared its ugly head, causing much destruction to infrastructure and Fiji’s economy following the 1987 coups.  The traditional Fijian system came under a great deal of stress, and personal relationships between the races deteriorated further.  The enormous brain drain which started in 1987 continues till this day.

The interim government formed subsequently was keen to work on a new constitution following the abrogation of the 1970 constitution as a result of the second military coup in September 1987.  The interim government formed a new Constitution Review Committee and in 1989, commissioned Col Paul Manueli (a retired commander of the Fiji Military forces) and a group of randomly selected individuals to prepare a report charting a new constitutional arrangement for Fiji.  The deposed Prime Minister, Dr Timoci Bavadra brought a court action challenging the steps taken by the Governor-General following the first military coup in May 1987. The Court proceedings did not go beyond a preliminary hearing since the Military abrogated the constitution before the case could proceed further.  There was no new legal challenge filed to test the abrogation of the 1970 constitution.  For months, this would not have been possible, as all of Her Majesty’s judges resigned following the abrogation of the constitution.  New judges were only appointed once the former Governor-General returned as Fiji’s first President.

Report of the Fiji Constitution Inquiry and Advisory Committee 1989   
Prior to the setting up of this committee, there was an attempt made by the Governor-General, following the first military coup, to set up a committee to review the 1970 constitution.  The deposed coalition government (Labour/Federation) reluctantly joined this Committee but was outnumbered by the other members who comprised members of the Alliance party and representatives of the Great Council of Chiefs.  The Committee chaired by Sir John Falvey prepared a report reflecting on many of the Fijian preferences.  The report remained on the shelf since the second military coup led to the resignation of the Governor- General as the Queen’s representative.  The second military coup abrogated the 1970 constitution and gave Fiji a republican status.  Sir John Falvey’s report was not used by the Manueli Committee, as they were given specific terms of reference which was  different from the Falvey Committee’s.
The Manueli Committee began its work in late 1988 and produced a report to the President in August 1989.  Its recommendations were largely adopted and the 1990 Constitution was promulgated by the President.  Some of the key features of the 1990 Constitution were as follows:-

· Entrenched political supremacy for indigenous Fijians who were guaranteed 37 out of 70 seats in the House of Representatives. 

· Only an indigenous Fijian was eligible to be appointed Prime Minister

· All members of the House of Representatives were elected on a racial roll.  The constitution abolished cross voting national seats.

· The Constitution provided for minimum number of Fijians and Rotumans at each level of the Government ministries and departments.  50% of the posts were reserved for the indigenous Fijians.
· The Constitution in Chapter III allowed parliament to grant preferential treatment to Fijians and Rotuman communities, for example in the award of scholarships.

· Women’s’ rights was restricted under the constitution.  Foreign husbands of Fiji women were not eligible to acquire Fiji citizenship.
· The Prime Minister had a say in the appointment of the Chief Justice and the Director of Public Prosecutions.

· The Military was under the Command of the Commander rather than the President as the Commander-in-Chief.

· The Military was also given the overall responsibility to ensure the well-being of Fiji and its people.
The 1990 Constitution became the subject of intense political debate both nationally and internationally.  It was widely criticised by political parties, non-government organisations and people from many quarters.  A joint report prepared by the Fiji Labour and the National Federation Parties (two parties with mostly Indo Fijian following) described the constitution “as full of contradictions”.  In a report prepared on the Constitution the two parties on page 1 state:

 
“While professing to be democratic, it imposes serious restrictions on fundamental principles of democracy, majority rule and equal franchise.  

It claims to safeguard human rights and the rule of law, but it sanctions the complete derogation of human rights at the whim of the government and provides insufficiently for the accountability of the executive.”

Elections were held under this Constitution in 1992, the coalition parties participated despite earlier saying that they would not.  Sitiveni Rabuka, the coup leader, was elected a Member of Parliament and became the elected Prime Minister with the help of the Fiji Labour Party.  Fiji Labour Party in giving its support to Rabuka extracted from him a promise for a quick review of the 1990 Constitution.  It was fairly clear to many, including Fijians who held important positions, that the 1990 Constitution held little legitimacy.

Reasons for the Review of the 1990 Constitution

Following the promulgation of the 1990 Constitution, a great deal of political manoeuvring, both nationally and internationally was done prior to the appointment of the review commission.  

A number of factors contributed to the review –

· The economy was stagnating, tourism being Fiji’s largest revenue earner was on a decline, and the sugar industry was suffering as a result of low yields and fall in sugar prices.

· The 1990 Constitution provided for a review to be conducted within 7 years and this was raised frequently by the opposition political parties. 
· Rabuka only became the Prime Minister with the assistance of the Fiji Labour Party.  He was constantly reminded to honour the undertaking for that review.

· International financial institutions urged government to review the constitution which would make it easier for Fiji to raise funds in the international market.  The Public Service was performing inefficiently in view of the quota system reserved for Fijians and Rotumans.  Most indo- Fijians and people of other ethnic groups felt that they were bypassed for promotion because of their race.

· Fiji’s principal bilateral donors such as Australia, New Zealand, Britain and the United States of America used considerable pressure for Fiji to end its constitutional and racial crisis.

· Fijians were anxious for Fiji’s re-admission to the family of Commonwealth nations.  The re-admission could only come about if Fiji met the Commonwealth standards on Human Rights and good governance.

· Fijians were showing signs of disunity as new political parties and alliances were formed.  There was also disunity within the ruling SVT party over Rabuka’s leadership.

In 1993, the SVT government set up a committee of cabinet to examine modalities of reform.  Leaders of the two major political parties then began a series of dialogue, culminating in an agreement to set up a committee to review the 1990 Constitution.  This dialogue and the ensuing agreement on review did not eventuate overnight, but took two long years to come to fruition since the start of the discussions.  

The terms of reference was carefully worked on to reflect the ultimate compromise and thereafter began a wide scale review of the constitution.  The membership of the commission was carefully chosen with Sir Paul Reeves (a former governor general of New Zealand) as the chair, and a member each nominated by the two major political parties.

The Commission was set up by the President of Fiji on 15 March 1995.  It commenced its work in June 1995, and submitted its report to the President in September 1996.

Reeves Report and the Process of Amendment
On 22 September 1993, and 7 October 1993, the House of Representatives and the Senate unanimously adopted a resolution which formed the basis of the Terms of Reference for the Review.  Further, on 24 June and 11 July 1994, the House of Representatives and the Senate passed a resolution appointing a select committee comprising members of both Houses of Parliament, and all ethnic groups to assist in the work of the Constitutional Review Commission appointed by the President.

The Reeves Report titled, “The Fiji Islands: Towards a United Future” made a total of 694 recommendations.  Some of these are as follows:

· A Compact chapter dealing with respect for all communities and respecting the special rights of Fijian and Rotuman people

· A comprehensive Bill of Rights provision with recommendations for the creation of a Human Rights Commission and a legal aid scheme for Fiji

· The setting up of a constitutional redress mechanism

· Social justice and affirmative action programmes to be set up by governments for all communities in Fiji.

· 25 out of the 70 seats in parliament should be reserved for different communities [Fijians 12, Indians 10, General Voters 2 and Rotumans 1].  45 seats should be open seats.

· The administration of the courts should be the responsibility of a separate department headed by a courts administrator. 

· The constitution should contain the provision for an integrity code containing general broad standards of conduct for important office holders.

· The Constitution should make provision for a President’s Council as a forum in which the President can discuss issues of National importance with a group of distinguished citizens.

The joint parliamentary select committee (hereinafter JPSC) met at regular intervals and considered Reeves recommendations.  There were sensitive and onerous issues to deliberate upon but a great deal of goodwill, dialogue and compromise was shown by all members of the committee.

Of the 694 recommendations in the report, the JPSC adopted 577 recommendations, amended 40 and totally rejected 77 recommendations.

One of the key departure from Reeves recommendation was in the composition of the House of Representatives.  JPSC agreed that the Constitution should provide for a 71 member House of Representatives.  46 seats were reserved as Communal seats and 25 as Open seats.  A unique feature agreed to by the then two leaders was to have a section on power sharing.  The Prime Minister was required to establish a multi party cabinet by inviting all parties, whose membership in the House of Representatives comprise at least 10% of the total members of the House, to be represented in Cabinet in proportion to their numbers in the House (Section 99 of the 1997 Constitution)

1997 Constitution (Amendment) Act and its Impact  

The 1997 Constitution amended the 1990 Constitution.  The nett effect of the amendments was that an entire new constitution was created.  Only some sections of the 1990 Constitution continued in force.  Notable amongst these was the immunity given to Sitiveni Rabuka and his soldiers for carrying out the 1987 military coups.

Until 1997, there was very little constitutional litigation to speak of.  Since 1997 there have been three Presidential References, inter-alia on the power sharing section of the Constitution.  The Supreme Court has pronounced its opinion on a number of issues which is binding on everyone in Fiji.

Following an attempted civilian coup in 2000, the Commander of the Republic of Fiji Military Forces abrogated the 1997 Constitution.  In a subsequent Court challenge, the Fiji Court of Appeal ruled the abrogation to be ineffective.  In doing so, the court rejected legal pronouncements from Africa, Asia and the Caribbean and created a new jurisprudence for the Pacific.  In short, the Court of Appeal has made it now very difficult for anyone to abrogate the constitution and argue for its successful abrogation in a court of law.
        
Since 1997, there were two attempts made to introduce Bills into Parliament to amend the 1997 Constitution.  The first one was introduced by the Labour/Coalition Government in 2000 and the second by the SDL Government in 2004.  Both Bills were intended to rectify minor anomalies in the Constitution.  Neither was tabled in the House of Representatives for debate.  The reason - neither was guaranteed to receive the required majority to pass through the lower House.

2006 Coup and Proposed Constitutional Reform
The Interim Government formed after the military takeover in December 2006 has now produced a People’s Charter.  It is canvassing support for the adoption of the People’s Charter and has stated in Fiji media over the past weeks that elections will only be held following its adoption.  The draft People’s Charter deals with inter-alia the following:

· developing a common national identity and building social cohesion

· developing an integrated development structure at the provincial level
· Reducing poverty to a negligible level by 2015 

· Enhancing global integration and international relations

One of the key reforms sought by the Interim regime is to change the current electoral system.  The Interim Government proposes to abolish the communal representation system provided for under the 1997 Constitution and the Electoral Act 1998 and to replace it with a common roll system for the next and future elections.

This will mean an amendment to the 1997 constitution if it is to be introduced legally.  There are political parties currently (3 in total), some churches, non-government organisations and many individuals who oppose the amendments for variety of reasons.  

The Interim Government faces two main obstacles before it can successfully bring about amendments.  The first is a legal obstacle.  In 2001, the High Court ruled that an interim government should not engage in “reformist projects”.  The High Court ruled that this is the prerogative of an elected government.  The then Interim Government in 2001 had also set up a constitutional review commission.  The court granted a permanent injunction preventing the commission from conducting its work.  In doing so, the High Court judge said that the Interim Cabinet was acting beyond its mandate.

The second obstacle relates to the process which is required to be followed for constitutional amendment.  At present there is no parliament.  For an amendment to be done, parliament will need to be summoned.  Under the constitution, an amendment to it requires consent from two thirds of the members of parliament, i.e. 53 out of the 71 members of the House of Representatives.
  
In addition, since the amendment will involve the composition of the House of Representatives, there is a further requirement to be met.
  This involves a further approval from the members as follows:

· 15 of 23 members elected by Fijians
· 13 of 19 members elected by Indians

· 2 of 3 members elected by other races

These members are given veto powers in the Constitution.

It remains a perplexing question, that even if parliament is summoned for the purposes of amending the 1997 Constitution, whether the members will give their approval on the floor of the House, for the necessary amendments. 
Nainendra Nand
Senior Lecturer/Division Coordinator of Law (Laucala)

12 September 2008


� Report of the Fiji Constitutional Conference 1970 Miscellaneous No.9  (1970)


� The Fiji Constitution of 1990 – A fraud on the Nation – 25 July 1990


� Report of Joint Parliamentary Select Committee on the Report of the Fiji Constitution Review Commission – Parliamentary Paper No. 17 of 1997 


� Towards a United Future: Report of the Fiji Constitution Review Commission


� a. President of the Republic of Fiji vs. Kubuabola (1999) FJSC8�   b. Re Constitution Reference by HE the President (2002) FJSC1  


   c. In the President’s Reference Qarase vs. Chaudhry (2004) FJSC1�


� Republic of the Fiji Islands and the Attorney General vs. Prasad FCA March 2001





� a. Constitution (Amendment) Bill No. 1 of 2000


   b. Constitution (Amendment) Bill No. 4 of 2004��


� Jokapeci Koroi and others vs. Asesela Ravuvu and others.  Lautoka High Court (Civil Action No.HBC0131 of 2001)





� Section 190 of the 1997 Constitution�


�Section 192 of the Constitution 
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